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MORE’S SILENCE AND HIS TRIAL

It is possible to take the view that More’s opponents, in defe-
rence to King Henry’s wishes, were determined to remove him from the
scene by any appropriate means. This is the outlook on the story pro-
pounded in Richard Marius’ Thomas More (1985), certain to be an
influential biography. There is much truth in this, but, as every biogra-
pher has noted, the councillors dragged their feet surprisingly, and gave
More chance after chance of coming out, however faintly, on Henry’s
side in the succession, marriage, and supremacy questions. Great play is
made with More’s determination to keep silence, which became a fetish
during his time in the Tower. As Marius implies, it was a loud silence.

The Third Count of the Indictment stated that More refused to
break his silence. ! Charged with maliciously having kept silence, More
submitted that silence itself was no crime, and an overt act must be pro-
ved for the charge of treason to stick. 2 The English presumption is that
silence means consent. Yet More’s ‘concelement’ was one of the objec-
tions Rich made to him as a result of the inauspicious conversation they
had in the Tower. I have never been happy with this. No solution has
been offered. How can silence, refusal to speak, be seriously tendered,
before the cultured European world, as a treasonable offence ? The
path to an answer was shown me recently and ! hasten to pass it on as
briefly as I may.

The Emperors Arcadius and Honorius enacted in A.D. 297 a spe-
cial améndment to the Roman law on treason (ad legem Iuliam maiesta-
tis, on which see Justinian, Digest 48.4). It was intended to protect the
lives of any persons whom the emperor considered as members of his
own body, and this was widely drawn. The law took its place in the
Theodosian Code 9.14.3, and thence is to be found in the Codex of Jus-
tinian, 9.8.5. 3 It does indeed punish intent as well as commission of the
treasons indicated. The mediaeval jurists Bartolus and Baldus in turn
commented on the law. Bartolus (who died in 1357) was of the opinion
that, since those who reveal a conspiracy of this character are to be
rewarded and those actual conspirators who betray their confederates
(in time) are to be pardoned, the law punished those who maintained
silence throughout the conspiracy. This will have been known to
Henry’s councillors, whom we have always suspected had an eye to
what the Byzantine caesaro-papism implied, and, through the episco-
pate, had direct access to civil-law learning (which, unlike canon law,
Henry notoriously favoured) *.
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Johann Gottlieb Heineccius (1681-1741) had occasion to review
the law as a theologian, philosopher, and, above all, jurist. As he read
Bartolus on it, and the caustic comment of Baldus, who said Bartolus
deserved torment for his interpretation, he concluded that the sixth
point to be remembered in practice was quod et nudum consilium et
nuda scientia vel conscii silentium puniatur : « mere advice, mere know-
ledge, and the (mere) silence of one privy to the plot were all punisha-
ble » . Heineccius approved Bartolus in theory but in practice sided
with Baldus. * But, as is remarked by Edward Gibbon, partisan of the
English constitution of his times, in the interests of which his massive
treatise was composed, the Bartolan interpretation, so favourable to
dictatorships, « was gravely quoted by the lawyers of Cardinal Riche-
lieu ; and Eutropius [the eunuch in whose interests, Gibbon claims, the
law was enacted) was indirectly guilty of the murder of the virtuous de
Thou ».’

Now silence was no crime by common law, but the men who
developed the law of treason under Henry VIII had civil law at their dis-
posal, whether for their consciences or their contrivances ; and indeed if
important men were to be allowed to escape punishment for concealing
their opinion, and their consultations with dissidents, no statutory
~ enactment of constitutional opinions or principles could have any hope

of success. In that world of experiment where, as Marius would have it,
the deaths of the Carthusian martyrs, of Bishop Fisher, and of More,
were foregone conclusions, the international notion that failure to dis-
close what was going on -- clearly capable of being conceived as within
the common-law offence of misprision of treason -- was in itself a crime
under the lex Iulia maiestatis, could be exploited opportunistically, and
be carried (as Henry’s reign showed abundantly) where the needs of the
time took it. The hostility of the English Bar to the civil law during the
whole of the seventeenth century is thus (in part) accounted for, not
merely professionally (as anyone would expect) but also on principle.
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